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16.35.010  General Criteria To Determine Whether A Proposal Is An Attempt To Evade The MSPA

The governing body will examine the divisions of land set forth in this section to determine whether or not the requirements of the MSPA and these regulations apply to the division.  The fee for this examination is set forth in the fee schedule set by Resolution of the City Council.  The requirements of these regulations and the MSPA do not apply unless the method of disposition is adopted for the purpose of evading these regulations or the MSPA, or as otherwise specifically provided.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.020  Divisions Of Land Entirely Exempt From The Requirements Of These Regulations And The Montana Subdivision And Platting Act (76-3-201, MCA)

A. A division of land is created by order of any court of record in this state or by operation of law or that, in the absence of agreement between the parties to the sale, could be created by an order of any court in the state pursuant to the law of eminent domain, Title 70, Chapter 30.  Before a court of record orders a division of land, the court shall notify the governing body of the pending division and allow the governing body to present written comments on the subdivision.

B. A division of land is created to provide security for mortgages, liens, or trust indentures for the purpose of construction, improvements to the land being divided, or refinancing purposes.

1. This Exemption Applies:

a. to a division of land of any size;

b. if the land that is divided is only conveyed to the financial or lending institution to which the mortgage, lien, or trust indenture was given, or to a purchaser upon foreclosure of the mortgage, lien, or trust indenture.  A transfer of the divided land, by the owner of the property at the time the land was divided, to any party other than those identified in the preceding sentence subjects the division of land to the requirements of the MSPA and these regulations.

c. to a parcel that is created to provide security under this section.  The remainder of the tract of land, if applicable, is subject to the provisions of the MSPA and these regulations.

2. Statement of Intent – Under policies by many lending institutions and federal home loan guaranty programs, a landowner who is buying a tract with financing or through a contract for deed is required to hold title to the specific site on which the residence will be built.  The intended purpose of this exemption is to allow a person who is buying a tract using financing or contract for deed to segregate a smaller parcel from the tract for security for financing construction of a home on the property.

3. Use of Exemption

a. This exemption is not available to simply create a parcel without review by claiming that the parcel will be used for security to finance construction of a home or other structure on the proposed lot.

b. This exemption may not be properly invoked unless,

c. the claimant is purchasing a larger tract through financing or a contract for deed (and thus does not hold title) and

d. a lending institution requires the landowner to hold title to a small parcel of the tract because the smaller tract is required as security for a building construction loan.

4. Required Materials

When this exemption is to be used, the landowner must submit to the Subdivision Administrator:

a. a statement of how many interests within the original tract will be created by use of the exemption;

b. the deed, trust indenture or mortgage for the exempted interest (which states that the interest is being created only to secure a construction mortgage, lien or trust indenture);

c. a statement explaining who will have title to and possession of the balance of the original parcel after title to the exempted interest is conveyed; and

d. a signed statement from a lending institution that the creation of the interest is necessary to secure a loan.

5. Rebuttable Presumptions

The use of this exemption is presumed to have been adopted for the purpose of evading the Act if:

a. it will create more than one new building site;

b. the financing is not for construction or improvements on the exempted parcel or for re-financing;

c. the person named in the “statement explaining who would have possession of the remainder parcel if title to the exempted parcel is conveyed” is anyone other than the borrower of funds for construction;

d. the person named in the “statement explaining who would have possession of the remainder parcel if title to the exempted parcel is conveyed” is anyone other than the borrower of funds for construction;

e. there exists a prior agreement to default or a prior agreement to purchase only a portion of the original tract;

f. it appears that the principal reason the interest is being created is to create a building site and using the interest secure a loan is a secondary purpose; or

g. the division of land is created for the purpose of conveyance to any entity other than the financial or lending institution to which the mortgage, lien or trust indenture was given or to a purchaser upon foreclosure of the mortgage, lien or trust indenture.

C. A division of land creates an interest in oil, gas, minerals, or water that is severed from the surface ownership of real property;

D. A division of land creates cemetery lots

E. A division of land is created by the reservation of a life estate;

F. A division of land is created by lease or rental for farming and agricultural purposes;

G. A division of land is in a location over which the state does not have jurisdiction; or

H. A division of land is created for public rights-of-way or public utility sites.  A subsequent change in the use of the land to a residential, commercial, or industrial use is subject to the requirements of the MSPA and these regulations.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.030  Divisions Of Land Which May Be Exempt From Review And Surveying

A. For condominiums see Section 16.55 DMC.

B. Generally, subdivisions created by rent or lease are exempt from the surveying and filing:

1. When the land upon which an improvement is situated has been subdivided in compliance with the MSPA, the sale, rent, lease or other conveyance of one or more parts of a building, structure, or other improvement situated on one or more parcels of land is not a division of land and is not subject to the MSPA or these regulations;

2. The sale, rent, lease, or other conveyance of one or more parts of a building, structure or other improvement, whether existing or proposed, is not a division of land and is not subject to the requirements of the MSPA or these regulations.

3. A division of land created by lease or rental of contiguous airport related land owned by a city, county, the state, or a municipal or regional airport authority is not subject to the MSPA or these regulations, provided that the lease or rental is for onsite weather or air navigation facilities, the manufacture, maintenance, and storage of aircraft, or air carrier related activities.

4. A division of state-owned land is not subject to the MSPA or these regulations unless the division creates a second or subsequent parcel from a single tract for sale, rent, or lease for residential purposes after July 1, 1974.

5. The MSPA and these regulations do not apply to deeds, contracts, leases, or other conveyances which were executed prior to July 1, 1974.

6. Instruments of transfer of land which is acquired for state highways may refer by parcel and project number to state highway plans which have been recorded in compliance with 60-2-209, MCA, and are exempted from the surveying and platting requirements of the MSPA and these regulations.  A survey or plat for the recordation of an instrument transferring title to a remainder that was created when the state obtained property for a highway right-of-way is not required. [44 A.G. Op. 25 (1992)].  If such parcels are not shown on highway plans of record, instruments of transfer of such parcels must be accompanied by and refer to appropriate certificates of survey and plats when presented for recording.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.040  Divisions Of Land Exempt From Review But Subject To Survey Requirements And Zoning Regulations

Unless the method of disposition is adopted for the purpose of evading these regulations or the MSPA, the following divisions of land are not subdivisions under these regulations and the MSPA, but are subject to the surveying requirements of 76-3-401, MCA, and zoning regulations adopted under Title 76 chapters 2 or 3.  A division of land may not be made under this section unless the County Treasurer has certified that all real property taxes and special assessments assessed and levied on the land to be divided have been paid.  The Clerk and Recorder shall notify the Subdivision Administrator if a land division described in this section or 76-3-207(1), MCA, is submitted to the Clerk and Recorder prior to the survey being submitted to the Subdivision Administrator for evasion review.

Enc December 5, 2007, Amended Ord 433-A June 19, 2013, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.050  Relocation Of Common Boundary 76-3-207(1)(A), MCA

A. Statement of Intent: The intended purpose of this exemption is to allow a change in the location or the elimination of a boundary line between adjoining properties outside of a platted subdivision and to allow a one-time transfer of a tract to effect that relocation or elimination without subdivision review.

a. If a change is made to a platted subdivision which results in an increase in the number of lots or redesigns or rearranges six (6) or more lots, the governing body must review and approve the amended plat and an amended plat must be filed with the Clerk and Recorder.

B. Use of Exemption: Subdivision review is not necessary when common boundaries are relocated because the relocation of such boundaries does not create any additional division(s) of land.

C. Rebuttable Presumptions:

a. If the resulting lots are inconsistent with existing zoning, covenants, and/or deed restrictions, the use of the exemption will be presumed to have been adopted for the purpose of evading the MSPA.

b. If the resulting lots hinder traffic patterns or utility easements, the use of the exemption will be presumed to have been adopted for the purpose of evading the MSPA.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.060  A Gift Or Sale To A Member Of The Immediate Family 76-3-207(1)(B), MCA

A. Statement of Intent: The intent of this exemption is to allow a landowner to convey one parcel outside of a platted subdivision to each member of his or her immediate family, without local subdivision review.  A single parcel may be conveyed to each member of the immediate family under this exemption in each county where the landowner owns property.  The term “immediate family” means the spouse, children (by blood or adoption), or parents of the grantor (76-3-103(8), MCA).  This exemption may be used only by grantors who are natural persons and not by noncorporal legal entities such as corporations, partnerships, and trusts.

B. Required Information: A certificate of survey (or recording of an instrument of conveyance) that uses this exemption to create a parcel for conveyance to a family member must show the name of the grantee, relationship to the landowner, and the parcel to be conveyed under this exemption, and the landowner's certification of compliance ARM 24.183.1104(1)(f).  Also, the certificate of survey or instrument of conveyance must be accompanied by a deed or other conveying document.

C. Use of Exemption: One conveyance of a parcel to each member of the landowner's immediate family is eligible for exemption from subdivision review under the MSPA and these regulations.  However, the use of the exemption may not create more than one new parcel per eligible family member.

D. Rebuttable Presumptions: Any proposed use of the family gift or sale exemption to divide a tract that was previously created through the use of an exemption will be presumed to be adopted for purposes of evading the MSPA.

a. The use of the family gift or sale exemption to divide tracts that were created as part of an overall development plan with such characteristics as common roads, utility easements, restrictive covenants, open space or common marketing or promotional plan raises a rebuttable presumption that the use of the exemption is adopted for purposes of evading the MSPA.

b. A transfer of a parcel of land by one family member to another, by quitclaim deed, followed by an attempted use of this exemption will result in the presumption the method of disposition is adopted for the purpose of evading the MSPA and these regulations.

c. The use of the exemption to create more than one additional or remaining parcel of less than one-hundred and sixty (160) acres in size is presumed to be adopted for the purpose of evading the MSPA and these regulations.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.070  Relocation Of Common Boundaries Involving Platted Subdivisions 76-3-207 (1)(D), (E) AND (2)(A), MCA.

A. Statement of Intent: Montana Code Annotated Section 76-3-207(1)(d)-(e) allows certain revisions to subdivisions platted since July 1, 1973, which include relocation of common boundaries for five (5) or fewer lots within a platted subdivision or the relocation of a common boundary between a single lot in a platted subdivision and adjoining land outside a platted subdivision (but a restriction or requirement on either continues to apply), without review.

1. If a change is made to a platted subdivision which results in an increase in the number of lots or redesigns or rearranges six (6) or more lots, the governing body must review and approve the amended plat and an amended plat must be filed with the Clerk and Recorder.

B. Use of Exemption: Subdivision review is not necessary when common boundaries are relocated because the relocation of such boundaries does not create any additional division(s) of land.

C. Rebuttable Presumptions:

1. If the resulting lots are inconsistent with existing zoning, covenants, and/or deed restrictions, the use of the exemption will be presumed to have been adopted for the purpose of evading the MSPA. 

2. If the resulting lots hinder traffic patterns or utility easements, the use of the exemption will be presumed to have been adopted for the purpose of evading the MSPA.

Enc December 5, 2007, Amended Ord 433-A June 19, 2013, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.080  Aggregation Of Subdivision Lots Pursuant To Montana Code Annotated Section 76-3-207(1)(f) 
A. Statement of Intent: The MSPA allows certain aggregations of subdivision lots to be exempted from subdivision review but subject to survey requirements and zoning regulations.

B. Use of Exemption: Aggregation of parcels or lots when a certificate of survey or subdivision plat shows that the boundaries of the original parcels have been eliminated and the boundaries of a larger aggregate parcel have been established is allowed without subdivision review under these ordinances and the MSPA.  Notwithstanding such aggregation, a restriction or requirement on the original platted lot or original unplatted parcel continues to apply to those areas.

C. Rebuttable Presumptions:

1. If the lot which results from the aggregation of two or more original lots is inconsistent with existing zoning, covenants, and/or deed restrictions, the use of this exemption will be presumed to have been adopted for the purpose of evading the MSPA.

2. If the lot which results from the aggregation hinders traffic patterns or utility easements, the use of this exemption will be presumed to have been adopted for the purpose of evading the MSPA.

Enc Ord 433-A June 19, 2013, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.090  Remaining Parcels Of Land

Occasionally parcels of land are created after the rest of the land has been subdivided or after an exemption is used to divide the land.  The term “remainder” has been used to refer to that portion of an original tract which is not itself created for transfer but which is left after other parcels are segregated for transfer.

A “remainder” less than one-hundred and sixty (160) acres in size, contiguous to a proposed subdivision, will be considered a lot in that subdivision and will not evade review as a “remainder.”  If an exemption by a certificate of survey is used, the remaining tract of land is a separate parcel which must be surveyed.

A landowner claiming that a parcel is a “remainder” shall present evidence that the parcel is in fact intended to be retained and not to be transferred.  Examples of such evidence include the existence of the landowner’s residence on the parcel or building plans for a structure to be built by or for the landowner.

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019

16.35.100  Identification Codes

To assist in the implementation of this review process and to monitor those parcels by exemption the Clerk and Recorder may cause the following identification codes to be added to the numbering of recorded certificates of survey filed after the effective date of these regulations.

CO
Court order [76-3-201(1)(a), MCA]

ME
Mortgage Exemption [76-3-201(1)(b), MCA]

LE
Life Estate [76-3-201(1)(e), MCA]

RB
Relocation of common Boundary [76-3-207(1)(A), MCA]

FC
Family conveyance [76-3-207)1)(b), MCA]

AE
Agricultural Exemption [76-3-207(1)(c), MCA]

Enc December 5, 2007, Aff/Renumb/Amend Ord 465 November 6, 2019
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