TITLE 9 PUBLIC PEACE, MORALS AND WELFARE

Chapter 9.65
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9.65.010  Purpose

The purpose of this chapter is to regulate commercial operations of transient and itinerant vendors involved in marketing merchandise of every kind and character, within Dillon city limits, including but not limited to prepared food, for purposes of protecting the health, sanitation, safety and welfare of the citizens of Dillon.

However, in recognition of those rights guaranteed by the First Amendment to the Constitution of the United States this regulation is to be carried out in a fashion designed to address the individual rights in a direct and material way and in the least restrictive means possible.
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9.65.020  Definitions

A. "Business" means any occupation, vocation, pursuit, trade, industry, profession, or commercial activity of any kind, carried on for purposes of economic benefit or profit or engaged in for livelihood or gain.
B. "City" means the City of Dillon.

C. “Commercial printed matter” means any printed or written matter, whether a sample, device, leaflet, circular, pamphlet, paper, or booklet, whether printed, reproduced, or copied which:
1. Advertises for sale any merchandise, product, commodity, or service; or
2. Directs attention to a business or commercial establishment or other activity for the purpose of either directly or indirectly promoting sales; or
3. Directs attention to or advertises a meeting, performance, exhibition or event for which an admission fee is charged for private gain or profit but does not include a meeting, performance, exhibition, or event for which an admission fee is charged or a collection is taken up only for the purpose of defraying expenses; or
4. While containing reading matter other than advertising matter, is predominantly and essentially an advertisement, and is distributed or circulated for advertising purposes or for the private benefit and gain of any person so engaged as advertiser or distributor.
D. "Itinerant vendor/Solicitor" means any person engaged or employed in any business of retailing to consumers by going from consumer to consumer, either on the streets or to their places of residence or employment, and there soliciting, selling, or offering to sell, or exhibiting for sale, (by sample, by catalogue, or otherwise), or taking orders for future delivery of any goods, wares or merchandise, or for services to be performed in the future. When used throughout this document, the terms itinerant vendor and solicitor are interchangeable.

E. “Goods” means any goods, wares, merchandise, livestock, poultry, other wild or domesticated creatures, and all other tangible personal property of any nature whatsoever.
F. "Nonprofit organization" means any religious, charitable, social, educational, or civic group which does not distribute profits or dividends to the members thereof and where profit is not their primary objective.
G. "Permission" means the written approval to operate a transient or itinerant vendor business on private property.
H. "Person" means a corporation, partnership, company, vendor, association, or society as well as a natural person and the agents and representatives thereof.

I. “Public property” means any property open or devoted to public use or owned by the city, county, state, or federal government, including but not limited to parks, buildings, sidewalks, streets, and public parkways.
J. "Retail business" means a business which sells goods, services, or other articles of trade in small amounts directly to the ultimate consumer.
K. "Resident wholesale/retail business" means a person, firm, or corporation with fixed premises or with a legal address within the city.

L. “Sale” or “selling” includes the exchange of goods, wares, or merchandise in exchange for consideration, or the offer, exhibition, solicitation, or taking of orders for the sale of goods, wares, or merchandise, or the distribution of commercial printed matter in aid of any such sale.
M. "Sanitarian" means the Beaverhead County Sanitarian.
N. "Sanitarian permit" means the permit issued by the Beaverhead County Sanitarian for food services.

O. “Temporary premises” means a hotel, roominghouse, storeroom, building or part of a building, tent, vacant lot, freight station, railroad car, automobile, truck, trailer or trailer house, or public or quasi-public place that is temporarily occupied by a transient retail merchant.
P. "Transient retail merchant" means a person, firm, or corporation that, acting on its own behalf or representing any other person, firm, or corporation, brings into temporary premises a stock of goods, wares, articles of merchandise, notions, or other articles of trade and that solicits, sells, offers to sell, or exhibits for sale the stock of goods, wares, articles of merchandise, notions, or other articles of trade at retail.  When used throughout this document, the terms transient vendor, transient retail merchant, and mobile vendor are interchangeable.
Q. "Wholesale business" means a business which sells goods, services, or other articles of trade in large quantities usually for resale by retail businesses.

R. “Youth” means anyone presently attending high school or equivalent or younger.
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9.65.030  Compliance Generally
It is unlawful for any transient or itinerant vendor or any person acting as agent, employee or servant of any such vendor, to sell, offer, or exhibit for purpose of taking orders for sale thereof, of any personal property of any kind or character including but not limited to any goods, wares, services or merchandise at any location in the city, without having complied with provisions of this chapter.
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9.65.040  Application/Requirements

A. It is unlawful for any transient or itinerant vendor to engage in business within the city limits without first obtaining a license in compliance with the provisions of this chapter.  All transient and itinerant vendors must apply for a license from the City on a form supplied by the City.

B. Applications for transient or itinerant vendor licenses must be secured during business hours at City Hall, 125 N. Idaho Street, Dillon, Montana, Monday through Friday, between the hours of 8:00 a.m. and 5:00 p.m. excluding days recognized as national holidays when the City offices are closed.
C. Transient/Mobile Vendors.  At the time of application, each transient vendor must provide, at a minimum, the following data; however, information provided by applicant is subject to verification by the City.
1. Business name; 
2. A brief description of the nature of the business and the goods to be sold;

3. Location where, and days on which, vending will occur, if approved; and a written proof of permission of land owner.
4. Full name and address of the applicant;

5. Full name and address of anyone who will be working at this location, if the license is approved;

6. Government issued identification, such as passport or drivers license, of the applicant, if the license is approved;

7. If the business is owned by someone other than the applicant, the name of the owner, address and telephone number of the business.  Such application must also show satisfactory written proof of the individual's authority to represent the business, association or partnership, when applicable;

8. A statement as to whether or not within the past five (5) years the applicant has been convicted of any crime, misdemeanor or violation of any municipal ordinance, the nature of the offense and the punishment of penalty assessed thereof;

9. A statement to the effect that if the license is approved, such license must not be used as, nor be represented to be, an endorsement by the City or any of its officers or employees;

10. Transient vendors selling food or drink are required to obtain any permit or approval from the Beaverhead County Sanitarian department that the department deems necessary, before applying for a City of Dillon Transient License.  Approval must be secured prior to the actual sale, offer, exhibit, or solicitation of orders for the sale of goods by a transient or itinerant vendor; and

11. All produce sellers must have all proper permits and must meet all regulations set forth by any government agencies of the Federal, State, County or City governments.
12. The application must be signed by the applicant or registered agent.
D. Itinerant Vendors/Solicitors.  At the time of application, each itinerant vendor must provide, at a minimum, the following data; however, information provided by applicant is subject to verification by the City.
1. Business name. 
2. A brief description of the nature of the business and the goods to be sold;
3. Location where, and days on which, solicitation will occur, if approved;
4. Full name, address and telephone number of the applicant; 
5. Full name and address of anyone who will be working under the license, if approved, unless the applicant meets the provisions of section 9.65.060 (B) of this chapter;

6. Government issued identification, such as passport or drivers license, for each person who will be working under the license, if approved, unless the applicant meets the provisions of section 9.65.060 (B) of this chapter;
7. If the business is owned by someone other than the applicant, the name of the owner, address and telephone number of the business.  Such application must also show satisfactory written proof of the individual's authority to represent the business, association or partnership, when applicable;
8. A statement as to whether or not, within the past five (5) years, the applicant and/or solicitors who will be working under the license, if the license is approved, have been convicted of any crime, misdemeanor or violation of any municipal ordinance, the nature of the offense and the punishment of penalty assessed thereof; 
9. A statement to the effect that if the license is approved, such license must not be used as, or be represented to be, an endorsement by the City or any of its officers or employees;

10. The application must be signed by the applicant or registered agent.  
E. Any stored water or grey water discharge location must be identified and approved.
F. Generators.  Generators may not exceed a rating of seventy-five (75) dBA pursuant to industry standard measurements as printed on the generator utilized or as in the actual generator’s operating manual.  Idling of a mobile vending vehicle is prohibited while preparing or serving food.  Exhaust from a generator and all mobile vending operations, including food preparation, must be directed away from the service window and adjacent sidewalk.

G. Fees:  Applications must accompanied by the fee as set by resolution of the City Council. 

1. Applications for itinerant vendor licenses must be accompanied by the set fee for the applicant and an additional set fee for each employee, agent, or representative of the applicant who is to sell, offer, exhibit, or solicit orders for the sale of goods, wares, or merchandise for or on behalf of the applicant. 
2. Disposal of fees and fines collected under this article must be allocated to the "General Fund" of the City, it being hereby recited that licenses imposed under the provisions of this article are exclusively for the purpose of defraying the cost of administration and necessary police regulation, inspection and control under the police power of the city, and not for revenue.  Any business licensed under this article is subject to, the general police regulations of the City, for the safety, health, peace, quietness and good order of the city and the inhabitants thereof.  All fees provided for in this article are in addition to any and all other license fees required to be paid under any other City ordinance.
H. Insurance. If the activity is to take place on City of Dillon property, the transient or itinerant vendor must provide proof of liability insurance in the amount one million dollars ($1,000,000.00) combined single limit, protecting the transient or itinerant vendor and the City of Dillon from all claims for damages, including products liability and operations, arising from the operation of the business on public/City property.  Such insurance must name the City as an additional insured and must provide that the policy is not terminated or cancelled prior to the expiration date, without thirty (30) days' advance written notice to the City.  In addition, the business must indemnify the City against any and all liability, loss or damage that the City may suffer as a result of claims, demands, costs or judgments resulting from vending on public/City property.
I. License Expiration.  The licensing period begins January 1st of each year and ends December 31st of each year.  Each transient or itinerant vendor's license issued under this article is valid for a primary term of ninety (90) days from the date of issuance.  The primary term may be extended for additional ninety (90) days terms by filing a renewal application on a form provided for this purpose by the City of Dillon, prior to the expiration date of the primary license term.

J. License Transfer.  A license issued under the authority of this article constitutes a purely personal privilege which may not be sold, assigned, or otherwise transferred, and must not inure to the benefit of a person other than the original licensee.
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9.65.050  Approval of License
Upon receipt of an application and fee, the Chief of Police or designated City representative must review the application and determine whether inspection or investigation is necessary by any of the City Departments.  In the event such investigation is deemed necessary, the Chief of Police may await the specific report requested and thereafter act upon the application.  If an investigation is deemed unnecessary, the Chief of Police must deny or grant the license.
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9.65.060  Exempt Activities

A. The payment of license fees is not applicable to the following; however, compliance with all other provisions of this chapter is required.

1. Nonretail sales. The sale of goods by a manufacturer or wholesaler to a retailer or to another wholesaler having a permanent place of business within the city; 

2. Religious and charitable sales.  The sale of goods by any religious, charitable, philanthropic, scholastic, organization or association; 

3. Arts and crafts fairs. The sale of goods at an arts and craft fair or similar events held: 

a. Within a structure on private property that is entirely enclosed; and 

b. With no outside display of goods, wares, or merchandise; and 

c. In compliance with all zoning, health and sanitation, and other applicable codes; or 

d. Outdoors on the grounds of any city park, in compliance with all ordinances and regulations appertaining thereto; 

4. Insurance, securities, other intangibles. The sale of insurance contracts, securities, or other intangibles; 

5. Garage sales. The sale, offer, exhibitions or solicitation of orders for the sale of goods at a "garage sale" held on private residential premises; 

6. Newspapers, periodicals. The sale of newspapers or periodicals from a stationary, coin-operated machine properly situated so as not to obstruct or impede pedestrian or motor vehicle traffic; or 
7. Noncommercial printed matter. The sale or distribution of printed matter that is not commercial printed matter, including but not limited to newspapers, magazines, books, etc. where such sale is otherwise than from a coin-operated machine as described in subpart (6) above. 

B. If it is determined that a transient or itinerant vendor business is a part of a short-term community activity that is sponsored by a nonprofit organization or a legitimate, youth-organized sponsoring associations such as 4-H, Boy Scouts, Girl Scouts, etc, the vendors may be exempt from the provisions of this chapter except for mandatory insurance coverage as designated in Section 9.65.040(H).
C. Lemonade Stands or similar stands operated by minors under parent or guardian supervision are exempt from all licensing requirements except:

1. Stands must not be located within fifteen (15) feet of a fire hydrant; 

2. Stands must not block ingress or egress into any building; and

3. Stands must provide a minimum of thirty-six (36) inches straight and clear passage for pedestrians if located on sidewalks.

D.
Minors under parent or guardian supervision who may go door to door offering to do yard work, lawn mowing, snow removal and things of that nature, are exempt from all licensing requirements.
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9.65.070  Conduct

A. Display of license; unauthorized use and alteration prohibited.
1. A license issued under this article, written permission and proof of insurance (if required) must be prominently displayed in a conspicuous place such that the same may be easily read at any time during the sale, offer, exhibition, or solicitation of orders for the sale of goods.
2. It is unlawful for a transient or itinerant vendor or any employee, agent or representative of such transient or itinerant vendor, to sell goods within the city limits without prominently and conspicuously displaying the approved transient or itinerant vendor's license as required in the preceding subpart.
3. It is unlawful for any person to present, display, or to sell goods within the city limits under the authority of a transient or itinerant vendor's license issued to another.
4. It is unlawful for any transient or itinerant vendor to fail or refuse to display or exhibit, the approved transient or itinerant vendor's license or other identification, upon request by the any member of the City of Dillon police department or other law enforcement officer or other designated City employee.
5. It is unlawful for any transient or itinerant vendor to sell goods under the authority of any false, counterfeit, invalid, or altered transient or itinerant vendor's license.

B. A transient or itinerant vendor must:

1. Not leave a stand unattended;

2. Provide and have available a five pound ABC fire extinguisher if a heating or cooking appliance is used;
3. Unless a written exemption is granted by the City of Dillon;

a. Not be located within fifteen (15) feet of any fire hydrant,

b. Not block ingress or egress into any building;
c. Provide a minimum of thirty-six (36) inches straight and clear passage for pedestrians if located on sidewalks;

d. Not park vending units within fifty (50) feet of the door any business without first obtaining written permission from the business owner.  Written permission must be provided when the application is submitted for approval.
C. The City may further impose specific requirements for health and safety purposes on transient or itinerant vendors on a case by case basis in unique situations and locations.
Enc Ord 463 November 20, 2019

9.65.080  Prohibited Conduct

A. No person, other than a nonprofit organization exempt from federal income tax under 26 USC 501(c)(3), may solicit orders at any private residence within the City limits for goods or services for future delivery requiring a prepayment from the purchaser, without first having been requested or invited to do so by the owner or occupant of the private residence or without first obtaining a license from the City of Dillon to do so.  Nor may any person solicit at any location posted "no soliciting."
B. No person or organization may place advertising material or any other literature on vehicles on any public property within the City limits.
C. Transient or itinerant vendors must not sound or permit the sounding of any device which produces a loud or raucous noise, or use or operate any loud speaker, public address system, radio, sound amplifier, or similar device without express written permission of the City of Dillon.
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9.65.090  Signage and Lighting
A. All signage must follow Title 17.52 Signs and all other applicable City ordinances.

1. Mobile vendors must submit a sign plan with the application for a transient vending business license. 

2. Signs must not block pedestrian facilities of the right-of-way and must be flush with the mobile vending unit. 

3. Mobile food vending units may only display their menu on the side of the mobile vending unit designed to face the customers. 

4. Vendors may not hang or display merchandise or any item on trees, umbrellas, walls, or vend from other temporary structures located upon any public street, sidewalk, or right-of-way.

B. Vendors may not use any flashing or blinking lights or strobe lights.  The vendor may provide localized lighting on or in the mobile vending unit for the purpose of illuminating the customer ordering area to ensure customer safety, for the purpose of food preparation, and for the purpose of menu illumination. 
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9.65.100  Location/Operation of Transient and Itinerant Vendors
A. Transient and itinerant vendors may operate at approved locations only from six o’clock (6:00) a.m. to nine o’clock (9:00) p.m. of each day, and must not store, park or leave any stand on any public property or land beyond five (5) days.  The Chief of Police or designated representative may authorize other appropriate hours of operation consistent with the type of transient vending activity and the best interests of the City on a case-by-case basis.
B. Facilities and equipment used by transient and itinerant vendors must be constructed and used in a safe manner.

C. Public utilities. The mobile vending unit must be self-contained and may not connect to city water or power during operation while located on public right-of-way.

D. Trash. Each mobile vending unit must be equipped with a portable trash receptacle as part of the mobile vending unit and available for use by the vendor's customers.  The vendor is responsible for proper disposal of solid waste and waste water pursuant to local and state rules, regulations and laws.  The mobile vendor must remove and dispose of all trash and refuse within twenty-five (25) feet of the mobile vending of unit which were originally dispensed from the truck.
E. Transient and itinerant vending operations are permitted only at locations where they do not obstruct visibility of motorists at street, alley or driveway intersections.
F. Notwithstanding the issuance of a license hereunder, transient and/or itinerant vendor may not sell goods on any private property located in any area or zoning district or premises where such activity is prohibited or restricted or in violation of any law or ordinance or otherwise prohibiting, restricting or regulating such activity.

1.
Pursuant to Title 17 Zoning, Transient vending operations are only permitted in: (See Title 17 Zoning for specific regulations)
a. C-1
Community Business District

b. C-2
Commercial Business District

c. C-3
Central Business District

d. B-P
Business Park
e. P-1
Public Lands and Institutions

f. M-1
Light Manufacturing/Industrial District
g. M-2
Heavy Manufacturing/Industrial District
h. AG
Agricultural District

2.
Pursuant to Title 17 Zoning, transient vending operations are not permitted in: (See Title 17 Zoning for specific regulations)
a. R-1
Residential Single Household, Low Density District

b. R-2
Residential Two Household, Medium Density District

c. R-3
Residential Multi-Unit Household, High Density District

d. RMH
Residential Manufactured Home Community

3.
Itinerant vendors with an approved license, whose sole intention is to go door to door, are permitted in all zones. 

G. Transient and itinerant vending operations located in parking lots must be located at least fifteen (15) feet from any traffic or fire lane and must be situated to minimize pedestrian traffic across such lanes.
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9.65.110 Exception: Labor Day

Licenses issued prior to Labor Day are invalid for the time frame beginning the Wednesday preceding Labor Day up to and including Labor Day.  For this time frame, all transient vendors must apply for a separate license exclusive to Labor Day and pay fees set exclusive to Labor Day.
Licenses that were valid up through the Wednesday preceding Labor will resume on the Tuesday immediately following Labor Day until their predetermined expiration date plus six (6) days.
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9.65.120  Denial, Suspension or Revocation

A. The Chief of Police or designated representative may deny, suspend, or revoke a transient or itinerant vendor's license with cause including but not limited to:
1. Refusal to supply the City with a completed application form and/or the application fee;

2. The transient or itinerant vendor has given false or misleading information on the application for the transient or itinerant vendor's license;

3. Fraud or misrepresentation on the application, violation of any provision of this chapter in the course of carrying on the vending business, violation of any local ordinance or state or federal laws;
4. Conduct of transient or itinerant vendors in such a manner as to create a public nuisance, or constitute a danger to the public welfare, morals, health, and safety including but not limited to fire hazards, safety hazards, and obstructions to vision, traffic, or pedestrian movement;
5. Failure to provide proof of insurance as required in Section 9.65.040(E)(17)(e).
6. The transient or itinerant vendor has sold goods in violation of this article or violated other applicable laws and ordinances, pertaining to such activity in the course of such sale;
7. The transient or itinerant vendor has employed, contracted, or otherwise associated or enlisted unlicensed transient or itinerant vendors as agents, employees, or representatives to sell, offer, exhibit, or solicit orders for the sale of goods in violation of this article;
8. The transient or itinerant vendor has unlawfully permitted another person to sell goods while displaying a transient or itinerant vendor's license issued to such transient or itinerant vendor;
9. The transient or itinerant vendor has unlawfully duplicated, reproduced, or altered a transient or itinerant vendor's license for the purpose of circumventing the provisions of this article;
10. The transient or itinerant vendor presents or exhibits a false, counterfeit or altered transient or itinerant vendor's license to any purchase of goods, to the Chief or Police, designated City representative, or to any law enforcement officer;
11. The transient or itinerant vendor fails to display conspicuously the transient or itinerant vendor's license in the course of selling goods within the city;
12. The transient or itinerant vendor engages in the sale of goods of a character or in such a manner as to endanger the health, safety, morals, or welfare of the public;
13. The transient or itinerant vendor fails to obey any lawful order of the Chief of Police, designated city representative, or any law enforcement officer having jurisdiction within the city;
14. The transient or itinerant vendor fails to appear in the Dillon City Court with respect to a summons or citation issued for violation of this article.
B. When the Chief of Police or designated City representative denies, suspends, or revokes a license issued under this article, a written notice setting forth the reasons must be given to the applicant or licensee within five (5) days of such action.  Upon receipt of a notice of suspension or revocation, a transient or itinerant vendor must forthwith cease and refrain from the sale, offer, exhibition, or solicitation or taking of orders for the sale of goods within the city and from the distribution of commercial printed matter in aid of such sale.
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9.65.130  Violations, Penalties; Enforcement

A. Any person violating any provision of this article is guilty of a misdemeanor and, upon conviction, may be punished by a fine up to five hundred dollars ($500.00) for each such offense.
B. Each sale, offer, exhibition, solicitation, taking of orders or distribution of commercial printed matter in aid of the sale of goods in violation of this article constitutes a separate offense.
C. The Chief of Police, designated City representative, or any officer of the City of Dillon police department is authorized to issue summons and citations, as applicable, for violations of this article.
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